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Abstract: International by a feeling of humanity and designates the protection of the rights of the individual at the time of
domestic and international conflict or war time. Once upon a time there was no shape, or Humanitarian Law is one of the
branches of human rights as well as international law. This law is enthused mechanism of law as to humanitarian law. This law
has been developed step by step as the demand of the situation. Presently it is the mandate of time to fashion or embrace an
explicit enactment on domestic level and international level vis-a-vis the humanitarian law though on international level different
conventions, declarations were espoused for the protection of the individual at war time and in the same way more states of the
world inserted different provisions linked with humanitarian law into the some enactments without making exact law on the
subject of humanitarian law.
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Introduction

This Article is concerned with the improvement of
international from its early codification to present day. It
has evolved over and over and done with treaty, custom,
interpretation, and soft - law instruments, as well as the
impact of jurisprudence and other outlets of law. It is
expected that international humanitarian law will carry
on progressing in many ways and now it is an immense
need to formulate a specific enactment as regards
international humanitarian law on an internal and
international level. It will be clarified to all if we discuss
the advancement of international humanitarian law
under 3 (three) periods, i.e., ancient period, Medieval
period and Modern times etc. and the contributions of the
said 3(three) periods for the growth of humanitarian law
are quantified as below.

1. Ancient Period (Civilization based):
a. Early Ancient Civilization:

It is said by Jean Pictet that the laws of war are as old as
war itself, and war is as old as life on earth.

Before Sumerian civilization:

Different rules and regulations were followed by both
parties of war, such as- rules about the definition of the
circumstances of the warfare area, to maintain formalities
on the topic of declaration and completion of war,
imposition of restrictions upon entrance of the people to
the warfare area, rules concerning time of war, place of
war and conduct of both parties of war and others etc.

Sumerian civilization: -

In that civilization it was observed that war was instituted
in an organized way and war was started by declaration,
completion of war was held by mutual settlement, to
ensure the safety to the correspondents and on mutual
settlement Peace treaties were made etc.

Babylon civilization:

Hammurabi Code was declared by the king of Babylon, it
was said in the preamble of that Code that "I establish
these laws to prevent the strong from oppressing the
weak”. To free the imprisoned people by taking bond or
something was prohibited by customary law etc.

Egyptian civilization:

It was maintained in that period — “Proper respect to each
other.”, Besides, there was existed" Seven works of true
mercy" and the main provisions of that Instrument are- to

give food to hunger, to provide cloth, to drink, to
contribute shelter, to free the imprisoned persons, to offer
proper services to the ill persons and to fulfil proper
formalities regarding the last act of the dead person
following respective religion etc.

Hittites civilization:

The Hittites Code was made based on natural justice and
equity, war was held by declaration, to sign peace treaty,
to protect occupied area's citizens and structure etc.

Buddhism:

To be sympathetic to each other, Mutual co-operation was
followed etc.

Persian civilization:

e To announce the message of humanity,

e To ensure equal behavior to both parties of war,

e Not to kill the combatants who voluntarily
surrendered,

e To protect wounded soldiers, women, children,
old persons and war prisoners etc.

b. Ancient India:

Humanitarian law was developed in a great extent in an
ancient India. The main provisions of humanitarian law
were published in the noble religious books namely
Ramayana, Mahabharata and Manu Smriti etc. and
which are stated as below:

1). Weapons of warfare:

A. The principle of fighting like to like:

Same and equal arms were used by both parties in the
war.

B. Use of hyper-destructive weapons:

Prohibition to use of very harmful arms in the battlefield
which demolish the combatants and civilians.

C. Weapons causing unnecessary suffering prohibited:
Poisoned or barbed arrows should not be used in the
battlefield.

(2). Objects of violence in war:
A. Military targets:

% Religious places, civil goods and civilians should
not be used for military purposes.

« Not destroying the above places and goods etc. by
any arms in the war.

% Any city or town could not be target for attack in

the battlefield,




% Flower garden and any type of prayer place
should not be target for attack.

B. Individuals could not be attacked in war:

o,

% Not to attack the sleeping person, the person
without arms, the person without cloth, the
combatants who voluntarily surrendered, the
persons who do not participate in the war but
only observe the war, the persons who do not
participate in the war but may join in the
personal conflict etc.

« Not to attack the people who are standing in the
street but no participation in the war, the people
who are losing hair, the people who sit in the
street without participation in the war and the
people who say that we are yours etc.

« Driver of cart, Cowboy, women, children, old,
aged persons, voluntary surrendered
combatants, the combatants whose arms have
been already demolished not to be attacked.

“* Very tired persons, the combatants without arms,
the combatants without cloth and the
combatants who voluntarily surrendered, the
persons who are engaged with the supply of water
or food or any other welfare jobs in the battlefield
or king of the state should not be attacked.

(3). Prohibited acts in warfare:
A. Treachery:

« Not to attack others at night,

< Not to lead or guide the own combatants to wrong
way, not to make booby traps or not to use land
mines etc.

B. Restrictions on the armed forces:

< Not to attack the civilians,

« Not to destroy the standing crops,

« To behave humanly with the war prisoners and to
keep the war prisoners outside the warfare area,

« To keep the war prisoners as slaves till 1 year if
the offence is proved exclusively,

< Not to kill the war prisoners at any level or any
circumstances,

% To arrange the marriage for the woman war
prisoner,

% To give privileges to the war prisoners for
returning home,

< To ensure proper treatment by expert physicians
to the sick and wounded combatants,

< To give the chance to the war prisoners to return
home after cure from hard diseases,

« To release the war prisoners after cure promptly
and

« To keep essential medicines and trained nurses

for taking proper care of the sick and wounded

combatants etc.

C. Greek civilization and Stoicism:

o,

« There was organized social system in ancient
Greece,

« Natural law and natural justice were the basic
traits of the Greek law, and the humanitarian law
was really originated from natural law and
natural justice,

% The great philosophers namely Plato and Aristotle
declared not to kill the war prisoners or not to
keep the war prisoners as slaves which enriched
the humanitarian law.

% In 310 B.C. the founder of Stoic School remarked

that Man can conquer the heart of other man by

love and affection and even an enemy also will be

a friend by humanity or by human behavior.

D. Roman Civilization:

“ One of the best civilized nations was the Roman
Nations in ancient civilization.

% Romans as civilized nations were ruled by specific
rules and regulations.

% Romans were more realistic and more organized
nation than that of Greek civilization.

« The most important two basic principles of law
were followed by Roman Nation in their legal
system, i.e., a. Jus Naturale (Natural law) -
Applicable only for Romans, b. Jus gentium
(International law)- Applicable for Romans as well
as foreigners.

% More famous personalities of Rome had more
contributions to the development of
humanitarian law,

% One of the famous emperors namely Mr. Marcus

Aurelius said that “...As emperor, Rome is my city

and my country, but as a human being, the whole

world is my country. Only what is good for both
societies can be good for me.

In conclusion we can say that modern humanitarian law
is really debt to the great philosophers of Roman and Stoic
for the concept of Just War which is so diligently related
to the development of humanitarian law. So, the basic
principle of the war that no war Just a Causa (just
reason). War may be only declared if anyone is attacked
by others and only in this context as a revengeful act war
may be constituted against the enemy. Through the above
discussion we can say that the development of
humanitarian law originated in Asia and Europe which
was later spread in a great extent in the medieval period
of the world.

2. Development of humanitarian law in the
Medieval Period.

e This is religion based.

e Vital role was mainly played by different religions
for development, i.e., Christianity, Chivalry,
Islam etc.




So, the focal contributions by the above - mentioned
religions which are closely related with the development
of humanitarian law are stated below-

1. Christianity:
a) The messages of Christianity-

e All men are the creation of same creator and
son/daughter of same God, and all are entitled to
enjoy beautiful life.

e To ensure Brotherly behavior to each other.

e Not to kill

e Not to engage others as slaves

e To maintain good relationships with neighbors.

e Human love is reflection of heaven,

b) Sayings of Jesus Christ - Not to kill anyone and to love
even the enemy,

c) Saint Augustine, one of the great jurists of Christianity
introduced and developed the concept or Doctrine of Just
War and encourages settling the war mutually,

d) Considerations or standards of just war- a) Just war
would be valid reasons, b) Reasons should be real, c) War
should not be based on trifle or whimsical reasons, d)
Aggression is regarded as one of the reasons of just war,

e) Justice (God believer) thinks that war/attack is
punishment or penalty by God for them and in this sense
Saint Augustine said that " When a just war is waged it
constitutes a struggle between sin and justice, and any
victory, even it is gained by sinners, humbles the
vanquished who, by the judgment of God suffer the
punishment and penalty due to their evil deeds.”

2. Chivalry:
< Chivalry is based on the religion of Middle age or
Knighthood.
< It was developed in Germany at the time of
feudalism.

« War was held by carrying arms and by rising
upon horse,

< War was instituted for honorable or respectable
jobs,

« The knighthood led the war by expert warriors or
fighters,

« The assigned obligation for constituting war was
considered a divine obligation by fighters.

« Everyone sworn to save the deity, the king and
the dream's Queen and the violation of
commitment or assigned obligations was
considered as wrongful and sorrowful act,

< The development of humanitarian law in the

middle age was followed by the following steps:

War was held by declaration.

To raise the flag by both parties of the war,

Prohibition to use some arms,

War was measured as the game of chess.

After Crushed closely relation was created

between Christianity and Chivalry.

ooooag

c) Islam and development of international
humanitarian law:

It was thought by Islamic thinkers that the contributions
for development of humanitarian law were principally
originated from Islam than that of western civilization and
the main provisions as regards the progress of
humanitarian law by Islam are itemized as below:

a) To realize the Situation and treatment of prisoners of
war:

% More provisions are mentioned in Quran and
Hadith,

% War is considered as Just war or Jihad or
common effort or noble war or religious war,

% To pay proper reverence and to protect the war
prisoners,

% To encourage the release the war prisoners,

b) The fate of non-combatant population or civilian:

Not to kill civilian,

Sayings of Islam- "Fight in the way of God those

who fight against you, and do not attack anyone,

God has no love for the unjust".

% To pay for proper esteem and to guard the civilian
and civil goods which are truly the basic needs of
mankind for their existence.

% Not to attack the babies or children, religious
leader, old, aged persons, women, wounded
persons and the persons, who are hidden in any
way,

« Not to attack the property, town, civil structure
and standing crops,

% Not to destroy the civilian's house, essential
goods and pet animals etc.

% Not to steal or loot the enemy’s property.

®,
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3. The problem of slavery:

« It is noble task recognized by Islam and
encouraged anyone to release the slave, and it is
said by Prophet (SM) that the right path of heaven
is to release slave,

To behave with slaves brotherly,

To pay proper respect and to protect in all
respects.

Slavery is considered as sin by Islam,

No revengeful act is taken against slaves,

Not to demolish any limbs of the body or not to
mutilate or not to oppress or not to do any
inhuman behavior etc.
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3. Development of humanitarian law in Modern
Times:

The development of humanitarian law in modern times is
based on enactments and organization and it may be
discoursed by the following points:

(a) Changes of the concept of just war,

The concept of just war has been changed by different
opinions of legal experts which are specified as below-




War should be organized for real reason,

War should be based on real reason to both
parties of war,

Personal conflicts have been abolished.

Sayings of jurist-" In war time we must always
have peace in mind”.

Not to take any inhuman steps against civilians
and

Punishment of war prisoners is subject to war
laws,

Concept of just war was mainly altered by Hugo
Grotius, one of the great jurists of international
law and He mainly said that war had occurred for
man not for heaven or God and if the state fails
to shield the citizens from the oppression of
enemy, then international law would give
safeguards to the citizens.

b) Development of scientific spirit and humanization of

war:

O
O

Laws are made for social peace and stability,
Humanitarian laws are advanced by justice and
assistance to others, Civilians should not be
target for attack.

War should be continued under control,

The Treaty of friendship and peace was signed in
Europe in 1875, and the main guidelines of the
treaty are- Not to attack the civilians, to give
chance to the civilians and war prisoners to
return their home from warfare area, to protect
the rights of the war prisoners, to ensure the war
prisoners to maintain communication with their
relatives etc.

Some principles approved which are familiar as
customary law, such as- a) To protect the
hospitals, b) To shelter the war prisoners, c) To
care for the wounded and sick combatants, d)
Weak, sick and wounded combatants and
civilians are not to be considered as war
prisoners, €) To safeguard the doctors and
nurses, f) Not to tyrannize the civilians.

Personal or individual conflict is not considered
as state war,

The great enactment was accepted in France-"
French Declaration of Rights of Man and of the
Citizen" and there was a provision in this
constitution that every human being possesses
inalienable and sacred rights".

c) Foundation of Red Cross:

O

A book namely A Memory of Solferino" was
written by J. Henry Dunant, man of Swiss and he
proposed to launch an organization and make
laws for the fortification of helpless people in the
battle field and according to the proposal and
utmost effort of Henry Dunant in 1863 on 17th
February the organization named “International
Committee for Aid to the Wounded" was
established and later in 1880 it was named as
International Committee of the Red Cross. The

Committee of the Red Cross is considered as an
independent, neutral, universal, self-dependable
and non-government international organization,

O The core object or the main function of the ICRC
is to look after the rights of helpless people, i.e.,
sick, weak and wounded combatants, war
prisoners, civilians in war period or any helpless
people in danger of time and to defend the
violation of humanitarian law.

d) Humanitarian Conventions-

O Geneva Laws (1+2+3+4):

< In 1949 Four Conventions were approved in
Geneva which are regarded as “Laws of Geneva or
Four Geneva Conventions.”

% Geneva laws deal with the defense of the rights of
the people who are present in the war but not
take part in the war,

« 1st Geneva Convention' 1949 deals the protection
of the wounded and sick in the battlefield,

% 2nd Geneva Convention' 1949 deals the safety of
the wounded, sick and shipwrecked members of
armed forces at sea,

« 3rd Geneva Convention' 1949 deals with the
protection of war prisoners,

% 4th Geneva Convention' 1949 deals with the
defense of civilian population.

O Hague Laws' 1899, 1907:

« The Hague Convention was adopted in 1899 and
later it was amended in 1907 to deal with the
security of the rights of the people who are
present in the war and join in the war, but the
participants should be weak, sick and wounded
and exclusively the Hague laws were considered
as the laws of war.

O Optional Protocols (1+2):

« 1st Optional Protocol' 1977 deals with the
protection of the persons in the battlefield in
international conflict,

% 2nd Optional Protocol' 1977 deals the defense of
the persons in the battlefield in internal conflict,

% No provisions in the said 2 protocols concerning
the restrictions on the use of certain conventional
or hyper-destructive weapons in war.

O Weapons Conventions' 1980:

% This convention was adopted by the effort of UNO,

The official name of this convention is "The

Convention on prohibitions or restrictions on the

use of Certain Conventional Weapons which may

be deemed to be excessively injurious or to have
indiscriminate effects.”

< In brief, this convention is considered as
“Weapons Convention.”

o
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Conclusion:

We perceive that the existent position of international
humanitarian law was not created in a day; rather the
enlargement of international humanitarian law was held
over and done with consecutive phases. The
contemporary encroachment stage of international




humanitarian law has been enriched by the ancient and
medieval period. Moreover, the aforesaid instruments of
modern period are measured as up-to-date documents
and in this context Mr. Jean Pictet said that the said
instruments are observed as milestone for the spreading
out of mankind and which are so meticulously connected
to the expansion of international humanitarian law in
modern times and by these instruments the international
humanitarian law has turned into a separate
international shape and structure of law. In addition, the
continuous humane activities by UNO (United Nations
Organization), ICRC (International Committee of Red
Cross), National Red Cross and Red Crescent Societies
and judicial functions of ICC (International Criminal
Court) play a vital role in promoting international
humanitarian law.
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