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1. Introduction 

The term "medical negligence" has recently gained 

widespread recognition. The phenomenon occurs daily in 

every part of the globe. The consequences for the patients 

are devastating. Generally speaking, medical malpractice 

refers to any harm done to a patient as a result of a 

medical professional's carelessness or haste. A medical 

practitioner's carelessness constitutes an example of 

professional misconduct. Strictly speaking, the phrase 

"medical negligence" may not encompass other types of 

professional misconduct or malpractice, such as making 

false claims about a doctor's qualifications, giving 

needless medications or tests for financial gain, or 

otherwise taking advantage of a patient. When discussing 

medical negligence from a human rights viewpoint, 

however, it is important to account for all forms of medical 

malpractice and misbehavior, including the carelessness 

of medical practitioners themselves. For the simple 

reason that all of these vices are the same. Medical 

services in Bangladesh have been affected by a number of 

issues, including a scarcity of doctors and nurses, 

excessive prices, and, most prominently, cases of 

malpractice and incompetence on the part of medical 

personnel. Negligence on the part of medical 

professionals, including frontline staff and 

administrators, is an unfortunate reality for patients in 

every state's public and commercial health care facilities, 

diagnostic labs, and clinics. Having access to medical 

treatment and other essential social services is part of a 

person's "right to health" under the UDHR.   

However, due to a lack of effective legal safeguards for 

protecting health rights, the people of Bangladesh are 

unable to exercise their right to health. Despite several 

references to health care and the right to be healthy 

throughout the Bangladeshi constitution, neither health 

nor protection from medical malpractice are guaranteed.  

In addition, there is no comprehensive legal framework in 

place to safeguard patients from harm caused by doctors' 

mistakes. Health rights are violated, there is a lack of 

punishment, medical carelessness is on the rise, the 

public is unhappy, and physicians and nurses are 

sometimes the targets of violence from grieving families of 

patients who have lost loved ones due to malpractice. In 

Bangladesh, there is not enough legal protection for 

persons in these precarious situations.  

2. A brief Overview of Medical 

Negligence 

2.1 History of Medical Negligence: 

Doctors, and other professionals, should take 

responsibility for their mistakes, it is a perfectly 

reasonable tenet. Nonetheless, there are a wide variety of 

ways that have been tried over time to relieve experts of 

this responsibility.  Babylonian rulers created the Code of 

Hammurabi some twenty centuries before the birth of 

Christ; it is the earliest known source to discuss medical 

malpractice. It established the costs of treatment as well 

as sanctions for misconduct. The Roman legal system had 

a wonderful fascist flavor and was also intended to punish 

medical wrongdoers. Both dishonest barbers and 

surgeons were subject to severe punishment under 

medieval law.  

The term "mithya," which meaning false, erroneous, 

wrong, and unsuitable, has been used to denote careless 

medical treatment since ancient Indian literature. 

Physicians who provide substandard care or diagnosis 

and treat the wrong condition face fines of up to 500 

panas, depending on the victim's socio-economic status. 

(In this context, "pana" refers to a silver coin).  

2.2 Definition of Negligence: 

Misconduct falls short of the legal requirements designed 

to safeguard others from undue danger. If a person's 

actions differ from what would be anticipated of a wise 

individual in a similar situation, that person has been 

negligent.  In instance of negligence, a party does not act 

to which he is required; instead, he breaches a positive 

obligation, as defined by Austin.  

According to the law of torts, in order to establish 

negligence as a Cause of Action, the plaintiff must show 

that the defendant owed the plaintiff a duty, that the 

defendant breached that duty by failing to conform to the 

required standard of conduct, that the defendant's 

negligent conduct caused the plaintiff's harm, and that 

the plaintiff actually suffered harm or damage. In order 

for there to be a cause of carelessness, there must first be 

damage. Therefore, the three basic elements of 

carelessness are duty, breach, and injury.  

The Law of Torts by Ratanlal and Dhirajlal is the 

definitive work on the topic in India. 

Abstract: When doctors or other medical staff fail to exercise the standard of care, they have promised their patients, this is 
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factors, people in Bangladesh often go without the medical care they need. The right to life and the right to health care are directly 
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Examples of negligence that have been discussed include: 

To be negligent is to act in a way that a wise and 

reasonable person would not or fail to act in a way that a 

reasonable person would if he or she were led by the same 

set of values that normally govern the conduct of human 

affairs. It is the failure of a defendant to employ ordinary 

care or skill in dealing with a person to whom the 

defendant owes the duty of exercising usual care and skill 

that gives rise to a cause of action for damage on the part 

of the injured plaintiff. 

2.3 Essentials of a Negligence Suit: 

The four pillars upon which a negligence claim 

rests are: 

1) The existence of a Duty of Care: The existence of an 

obligation due from one party to another is the starting 

point. Everyone has a responsibility to treat others with 

decency and common sense. This obligation must be 

established at the outset of every individual case involving 

personal injury. Doctors, for instance, have an obligation 

to their patients to provide care that meets accepted 

standards of medicine.  

2) Someone Breached Their Duty: The second requisite 

is that one responsibility owed to another has been 

breached. When one does something that is obviously 

unreasonable in the eyes of another person, they have 

broken their duty to that person. Example: Take the case 

where a patient ends up in the hospital because the 

doctor gave them the wrong medication.  

3) The Breach Directly Causes Injuries: The third 

requirement is that the breach of duty must be the direct 

cause of the harm suffered by another party. A failure to 

act reasonably must be linked to the kind and extent of 

the damage. Whoever or whatever is responsible for the 

security lapse might be anyone or anything. Example: If a 

doctor accidentally prescribes the wrong drug to a patient, 

for instance, that doctor's mistake is directly responsible 

for the patient's deteriorating condition.  

4) Proving Monetary Losses: All three of the preceding 

elements depend on the fourth in significant ways. The 

burden of proof shifts to the injured party where a duty 

exists, and a breach of that duty actually causes injury. 

The injury's medical diagnosis and outlook, for instance.  

2.4 Definition of Medical Negligence: 

Knowing the medical negligence definition can help you 

decide whether or not your healthcare provider breached 

their duty of care to you and whether or not you are 

entitled to financial compensation as a result. Care 

providers are guilty of medical negligence if they fail in 

their duties to their patients. A duty of care obligation 

exists between patients and all healthcare professionals. 

Failure to do so could constitute medical malpractice. 

This may give rise to a malpractice claim in certain 

situations but not others. Negligence, in the context of tort 

law, is typically described as a failure to exercise the 

degree of care that a reasonably sensible person would 

have exercised in a similar situation. However, certain 

professionals, such as those working in healthcare, are 

held to a higher degree of care. 

The law presumes that a doctor will use a customary level 

of competence, caution, understanding, and wisdom. The 

standard of care that patients should receive from their 

doctors, nurses, and other medical staff members should 

be no less than what another equally trained professional 

would have provided under the same conditions. 

Malpractice in the medical field occurs when caregiving 

deviates from the standard. Medical negligence can also 

refer to the failure to take any action at all. There may be 

medical negligence if the clinician in question should have 

taken action but did not.  

2.5 Essentials of a Medical Negligence Suit: 

There are four components that must be established in 

order for a claim of medical negligence to succeed: 

1. The physician owed the patient a duty of care,  

2. Breached that duty of care by providing 

inadequate care,  

3. Injured the patient in a way that warrants 

compensation,  

4. The patient's injury was both directly and 

indirectly attributable to the doctor's actions. 

In malpractice litigation, the plaintiff has the burden of 

proof for these factors.  

2.6 Types of Medical Negligence: 

There are many kinds of medical negligence happening 

around the globe daily in many ways i.e.  

• Getting the wrong diagnosis can lead to grave 

consequences, such as when ovarian cancer is 

thought to be irritable bowel syndrome. 

• A missed diagnosis could mean missing the signs 

of something dangerous like heart disease. 

• Non-performance or non-ordering of necessary 

medical tests 

• Inadequate patient monitoring 

• Malfunctions in anaesthesia 

• Drugs given incorrectly 

• Medical carelessness in drug prescription 

• The absence of informed consent 

• Incorrect use of diagnostic or treatment 

equipment 

• Poor medical care 

• Mistakes in operating rooms 

• Accidental retention of a surgical device inside a 

patient 

• Refusal to emergency medical care 

These cases of medical malpractice are only a small 

sample of what exists. Medical negligence occurs when a 

healthcare provider's actions or inactions fall below the 

standard of care that another equally trained professional 

would have provided.  
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3. Legal Regimes and Case Laws Relating 

to Medical Negligence in Bangladesh 

3.1 Legal Regimes relating to Medical Negligence 

in Bangladesh: 

Legal remedies for medical negligence exist in 

Bangladesh, however they are ineffective in fixing the 

country's broken healthcare system. And the available 

remedies are either insufficient or extremely difficult to 

find utilizing the existing legal remedies. All remedies, 

including constitutional remedies, civil remedies, and 

criminal remedies, are available in Bangladesh. People in 

Bangladesh are cautious of using the justice system 

because of its excessive costs, its lack of public support, 

and its weak remedies and punishments. The scope of 

available remedies is limited to the following: 

Public Interest Litigation, a constitutional remedy (PIL). 

Articles 31, 32, and 44 of the constitution should be 

studied together with Articles 15 and 18 (which outline 

essential state policy but cannot be legally implemented) 

to determine whether protections exist for health in the 

constitution (fundamental rights which can be enforced 

by law). In addition, article 102 grants the High Court 

Division the authority to issue writes in order to enforce 

these types of rights.  The PIL is an important 

constitutional remedy for defending basic rights in 

Bangladesh, but it is not without its limitations because 

health and medical care are not recognized as such. 

Indirectly, this constitutional remedy can be used to save 

lives with the right kind of care and treatment that does 

not include carelessness, but it’s expensive, time-

consuming, and generally unknown to the general 

population in Bangladesh.  

The Contract Act of 1872 establishes the liability of health 

care providers, with much of the burden falling on the 

express or implied agreements agreed upon by the patient 

or his representative, the physician, and the hospital. 

Although the liability of the health professional for breach 

of contractual obligation is very limited in comparison to 

other legal choices, the Law of Contract is based on the 

principles of 'agreement between the parties for 

consideration. Offering, acceptance, consideration, 

agreement, compensation, Agent & Principal, and 

vicarious obligations are all covered in depth under the 

Act. According to this law, a patient or his legal agent can 

file a lawsuit for damages in any court in Bangladesh, 

from the lower courts all the way up to the High Court 

Division of the Supreme Court. The Contract Act has 

provisions broad enough to encompass a breach or non-

fulfilment of a contractual commitment caused by mental 

disease or loss of the patient. Even though it can be tough 

to substantiate allegations under this Act, the 

compensation or damages awarded by them are 

exceptional.  

Both doctors and patients (complainant) are subject to 

the same prison and fine measures in the section of the 

penal code. Even if a doctor or nurse is found guilty of 

negligence and fined, a complainant who files a false or 

unreasonable lawsuit should face the same 

consequences. The purpose of these clauses is to prevent 

annoying complaints or actions that are started for 

malicious purposes like gaining illegal or unearned 

money. Sections 269 and 270 covers punishments for 

negligent act and malignant act likely to spread infection 

of disease dangerous to life respectively; Causing death by 

negligence is a criminal offence and it is punishable under 

section 304A;causing miscarriage without women’s 

consent under section 313; death caused by act done with 

intent to cause miscarriage if act done without woman’s 

consent under section 314; an act done with intent to 

prevent child being born alive or to cause it to die after 

birth under section 315, and other relevant sections like 

section 316-318. In addition, acts not intended to cause 

death, done by consent in good faith for person’s benefit 

under section 88 can also be an essential provision for 

medical wrong cases.  

Although the Bangladeshi government's National Health 

Policy primarily focuses on strategic design for right to 

health, such as obtaining mass-scale consensus and 

commitment to socio-economic, social, and political 

development to facilitate appropriate implementation of 

the Health Policy, or on preventing diseases and 

promoting health to achieve the basic objective of "Health 

for All," it was only adopted in 2011. It has also been said 

that a proper mechanism will be developed shortly to 

increase responsibility and guarantee the prompt and 

strict legal resolution of situations involving disregard of 

obligations. However, this policy only addresses the issue 

of carelessness against health rights, ensuring competent 

care at private hospitals, balancing the costs of healthcare 

and schooling within reach of the general public, ensuring 

accountabilities for all parties involved in providing health 

care services, the policy underlined the necessity for 

quality control of private medical services but not the 

prosecution or prevention of medical malpractice.  

The Consumer Rights Protection Act, 2009 can also be a 

wide legal forum to deal with the issue of medical 

negligence. Patients' rights to be protected and enforced 

in cases of medical negligence are of the same sacred 

nature as those protected and enforced by the Consumer 

Rights Protection Act, 2009.  This is due to the fact that 

in the healthcare industry, patients are viewed as 

consumers and healthcare providers as service providers. 

Penalties for violating this Act that put a consumer's life 

or safety in jeopardy are outlined in Section 52. Damages 

for injury to person or property caused by the service 

provider's negligence, irresponsibility, or carelessness are 

outlined in Section 53. Each violation carries a maximum 

sentence of three years in jail and a maximum fine of taka 

2,000. Separate from any criminal proceedings, Section 

69 establishes a civil remedy for monetary restitution. In 

a negligence compensation procedure, the civil courts 

have the authority, under Section 70, to award 

compensation up to the amount equal to five times the 

actual harm caused, in addition to additional reliefs.  
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The Medical and Dental Council of Bangladesh Act of 

1980 was repealed and replaced with the Medical and 

Dental Council Act of 2010. Without proper registration 

under this Act, it is illegal to offer medical or dental 

services, or represent oneself as a medical or dental 

professional, as stated in Section 22. It also states that an 

offender faces up to three years in prison, a fine of up to 

1 million takas, or both for the offense. If a registered 

doctor, dentist, or medical assistant is determined to have 

engaged in misconduct or to have violated any provisions 

of this Act, their registration will be cancelled as outlined 

in Section 23. According to Section 28, a punishment of 

Taka one lac or imprisonment for a time equal to three 

years applies to anyone who makes a false claim to being 

a registered doctor or dentist. The penalties for providing 

a fraudulent title, etc. are outlined in Section 29, whereas 

those for prescribing illegal drugs are outlined in Section 

30. There is one provision which is section 34 that 

describes if any person is harmed by an act that has been 

done in good faith, he/she cannot file any civil or criminal 

suit in any court against any of a member of that council.  

The BMDC's Code of Medical Ethics lays fourth the 

standards of conduct expected of licensed medical 

professionals. The standards forbid, among other things, 

the issuing of certificates with fraudulent assertions, the 

seeking of improper profit, the misuse of professional 

knowledge, competence, or privilege, the mistreatment of 

patients, and the use of misleading or deceptive 

advertising or titles. Ignoring one's own obligation in 

regard to the patient is another issue addressed in the 

rules. However, the Code solely covers gross negligence 

and unlawful professional association and does not 

establish any specific standard for the degree of care that 

a medical or dental practitioner owes to the patient.   

The largest human rights organization in Bangladesh, Ain 

O Salish Kendro (ASK), found 504 examples of medical 

malpractice between June 1995 and September 2008. 

Most of the stories are deeply discouraging and paint a 

gloomy image of our country's healthcare system. There 

is a significant underreporting of events. Medico-legal 

matters here are notoriously difficult to resolve because 

of the obstacles that stand in the way of enforcing the 

aforementioned medical negligence regulations.  

3.2 Obligations of Bangladesh as a State Party of 

International Instruments: 

Access to medical and health care facilities, the right to 

receive appropriate and adequate treatment, and, by 

extension, the right to an effective remedy in the event of 

violations of these rights are all fundamental obligations 

that Bangladesh must uphold as a state party of 

international instruments.   

Article 25 of the Universal Declaration of Human Rights 

of 1948 (“UDHR”) provides that “everyone has the right to 

a standard of living adequate for the health and well-being 

of himself and his family including food, clothing, and 

medical care.”   

Article 12 of the International Covenant on Economic, 

Social and Cultural Rights, 1966 (“ICESCR”) provides that 

“the states being parties to the present covenant recognize 

the right of everyone to the enjoyment of the highest 

attainable standard of physical and mental health.”   

Another major piece of literature on health rights is the 

1978 Declaration of Alma-Ata. This Declaration 

acknowledged health as a basic human right and 

reaffirmed the World Health Organization's (WHO) 

definition of health as a condition of complete physical, 

mental, and social wellbeing that goes beyond the 

absence of disease or disability. According to Article 5 of 

the Declaration, governments are responsible for their 

people's health and must ensure that they have access to 

suitable health and social measures in order to meet this 

obligation. Particularly pertinent, however, is article 8 of 

the Declaration, which calls for the development of 

national policies, strategies, and plans of action to 

establish and sustain primary health care as part of a 

comprehensive national health system in conjunction 

with other sectors.  

All of these treaties and conventions have Bangladesh as 

a signatory. Bangladesh, as a treaty-signing State Party, 

is obligated to uphold the terms of the agreements. It is 

crucial to review domestic laws, practices, and policies 

and, if necessary, adopt appropriate measures for 

necessary changes in the law, policy, and practice relating 

to health care and medical services to ensure that they 

comply with the standards and protect the rights of the 

people as set forth in those instruments. 

3.3 Case Laws relating to Medical Negligence on 

Bangladesh: 

The poor quality of care provided by doctors and hospitals 

in Bangladesh is causing a high death toll. There is a 

significant decline in care quality in public hospitals due 

to a lack of motivation on the part of the medical staff. 

Private clinics charge greater prices but often fail to offer 

adequate care since its staff members are not held to any 

standards of conduct. 

Syed Saifuddin Kamal and Ors. Vs. Bangladesh, 70 

DLR 833 

BLAST and Syed Saifuddin Kamal, a social entrepreneur, 

filed this writ petition after the latter who had tried to 

ensure emergency medical services from three local 

hospitals for a young man called Arafat, a bus helper, who 

died after being critically injured when a bus ran over him 

on the Airport Road near Banani, Dhaka, and after he was 

turned away by the hospitals in question. The petitioners 

argued that the failure to provide emergency medical 

services to the bus helper was a serious violation of his 

fundamental rights guaranteed under Articles 27, 31 and 

32 of the Constitution, Sections 8 and 11 of Medical 

Practice and Private Clinics and Laboratory (Regulation) 

Ordinance 1982, and Section 5(A) of Bangladesh Medical 

and Dental Council Act 1980. Then the court endorsed a 

policy (nitimala) to ensure emergency medical treatment 

to victims of road accidents as enforceable and binding 
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judicial sanction until appropriate legislation is enacted 

in this regard.  

Compensation of LabAid Hospital due to the death of 

a DU Teacher: 

Professor of DU, Dr. Mridul Kanti Chakrabarti, died in 

2011 during his treatment in LabAid Hospital. Allegation 

of Medical Negligence arose in his death. Based on this 

Adv. Manjil Morshed filed a writ petition. The court 

ordered the hospital to give compensation of 50 lacs taka 

to his family.  

Bangladeshi Doctor got arrested for Negligence in 

Pregnant Woman’s Death: 

A pregnant lady was admitted, at Panchagarh Mother and 

Child Welfare Centre, with labor pain and was unattended 

by any doctor. A nurse pushed an injection to the 

pregnant lady following directions of Dr Akhter Jahan. 

The patient became unconscious, and Dr Akhter Jahan 

ordered to shift the patient to Panchagarh Sadar hospital 

where the patient was declared dead. Then Dr Akhter 

Jahan was arrested by police due to alleged negligence in 

treating a pregnant patient.  

Death of Raifa: Father sues 4 Max doctors 

Rubel Khan, Raifa's father, submitted the report at the 

Chawakbazar Police Station. Medical officer Debasis 

Sengupta, pediatrician Bidhan Roy Chowdhury, hospital 

director Liakot Ali, and administrative assistant Shuvro 

Deb are all charged. On June 29th, Raifa, age 3, passed 

away after being brought to Max Hospital for throat pain. 

Doctors who treated her were negligent, according to a 

government probe led by the Chittagong civil surgeon. In 

addition, the panel suggested disciplinary measures be 

taken against three medical staff members of the Max 

Health Care System. Rab conducted a hospital raid a 

week after Raifa's death and penalized the facility for 

numerous infractions. This prompted a 20-hour strike in 

Chittagong by the city's private medical establishments.  

4. Different Regional Legislations and 

Judicial Interventions Regarding 

Medical Negligence 

4.1 Regional Legislations Regarding Medical 

Negligence 

4.1.1 Provisions Prohibiting Medical Negligence 

in India:  

The Indian Penal Code (IPC), 1860 and the Consumer 

Protection Act (CPA), 1986 both provide legal recourse for 

victims of medical malpractice in the country. In this 

section, I will examine the jurisdictional reach of the IPC 

and the CPA, and I will outline the remedies accessible to 

citizens of India under these statutes. 

Crimes committed by doctors and other medical workers 

are addressed in Article 304A of the Indian Penal Code. A 

person who causes another person's death via negligence 

or recklessness that does not rise to the level of culpable 

homicide may be prosecuted and punished with up to two 

years in jail, a fine of up to two thousand dollars, or both. 

All acts of medical malpractice are covered by Sections 52, 

80, 81, 83, 88, 90, 91, 92, 304A, 337, and 338 of the 

Indian Penal Code.  

4.1.2 Provisions Prohibiting Medical Negligence 

in Malaysia:  

Health is treated seriously in the Federal Constitution of 

Malaysia. This is a topic that is dealt with at length in the 

Federal Constitution. Part II of the Federal Constitution of 

Malaysia (Articles 5–13) deals with basic rights and 

freedoms. That "no individual shall be deprived of his 

personal liberty or life unless in accordance with law" is 

stated in Article 5(1) of this Part. The second section deals 

with legally enforceable rights, but only under the 

conditions specified there. Victims or anyone who feel 

wronged can seek redress in the High Court Division.  

If a Malaysian citizen is denied medical care, they have 

the right to sue under the country's federal constitution. 

Like other countries, medical negligence has been 

occurring from the start in Malaysia. To my knowledge, 

Malaysia does not have a specific law addressing medical 

malpractice. In Malaysia, medical malpractice is now 

governed by the tort system. This is purely a 

compensation method. A combative attitude permeates 

the tort system. The court's responsibility is to act fairly 

in light of the evidence and the law. Despite the ideals of 

an adversarial system, it is sometimes the case that 

litigation fails to accomplish true justice. When it comes 

to safeguarding citizens' health from the dangers of 

medical malpractice, various statutes have been passed. 

According to Article 304A of the Malaysian Penal Code, 

offenders who cause another person's death through 

reckless or careless behaviour face up to two years in 

prison, a hefty fine, or both. This clause provides for the 

criminal prosecution of medical professionals who cause 

the death of a patient due to their own negligence. In 

addition, a physician might be found guilty under Penal 

Code sections 301, 302, and 304. A physician who 

induces a miscarriage on a patient without her consent 

would likewise be held accountable under this law.  

4.1.3 Provisions Prohibiting Medical Negligence 

in Nepal:  

The practice of medicine in Nepal is governed by the 

Consumer Protection Act of 1998, the Nepal Medical 

Council Act of 1964, and the Nepal Medical Council Rules 

of 1968. Doctors are obligated to treat their patients' 

illnesses in accordance with Section 22 of the Code of 

Medical Ethics, which states that they must use all of 

their skills and knowledge to arrive at an accurate 

diagnosis. If the above-mentioned Code of Conduct is 

broken, disciplinary measures might be taken according 

to Rule 23 of the Nepal Medical Council Rules 1968.  

Under the guidelines, if a doctor is found to have broken 

the Code of Conduct, their name will be struck from the 

registry, and they will be disqualified from participating in 

future elections. After a vote of two-thirds of the council 

members agreeing to such professional misconduct by the 
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concerned doctor, the doctor's name is deleted from the 

registration book for a term of two years, as stated in 

Section 17 (b) of the Nepal Medical Council Act 1964 and 

its proviso thereof. Although the Nepal Medical Council 

Act and Rules manage malpractice proceedings, the 

Consumer Protection Act, 1998 also regulates services, 

and medical services are included in this term for the 

purposes of this Act.  Consumers in Nepal are shielded 

from subpar service by the Consumer Protection Act of 

1998. Therefore, a patient who is dissatisfied with their 

care can file a lawsuit in the district court within 35 days 

following the inspection officer’s visit in accordance with 

Section 20 of the legislation. To register a compensation 

complaint in accordance with the laws, one must go 

through the district's compensation committee.  

4.1.4 Provisions Prohibiting Medical Negligence 

in South Africa:  

Article 27 of the South African Bill of Rights recognized 

medical care as fundamental rights. It says, 

(1) health care services, including reproductive health 

care; b) access to emergency medical care; no one can be 

denied emergency medical treatment. 

(2) The state, within its means, shall adopt appropriate 

legislative and other steps to ensure the increasing 

realization of each of these rights.  

There are other laws that prohibits medical negligence 

within the jurisdiction of South Africa.  

4.2 Judicial Interventions Regarding Medical 

Negligence in Different Jurisdictions 

A verdict in Jacob Mathew vs. State of Punjab has set 

medical negligence adjudication in India back. In this 

judgment, the Supreme Court of India defined "criminal 

negligence" as "doing or failing to do anything which in 

the given facts and circumstances no medical expert in 

his usual senses and wisdom would have done or failed 

to do." 

In the case of Laxman Balkrishna Joshi vs. Dr. Trimbak 

Bapu Godbole, a 20-year-old man broke his left femur 

after an accident on the beach of a small town far from 

the city of Pune. A local physician bandaged his leg with 

wooden planks until he could be transported to the 

hospital of the respondent. The respondent had 

instructed his assistant to administer 2 doses of morphia 

injections before bringing the patient into the operating 

room. The patient had multiple injections, but only one 

from the assistant. The insufficient dose of anesthetic 

ultimately proved fatal for the young kid. The boy's legal 

heirs (the plaintiffs) sought monetary damages for the 

irresponsible act perpetrated by a worker for the 

defendant (the respondents). Both the trial court and the 

court of appeals found the respondent responsible for the 

boy's death and awarded the plaintiffs Rs.3000 in 

damages. There was a clear breach of his legal duty of 

taking the appropriate precautions before performing the 

operation, and the Supreme Court agreed with the 

judgments of the lower courts that this was a clear case 

of medical negligence, and the respondent is liable for 

damages to the family of the young boy. 

In Sishir Ranjan Saha v. State of Tripura case, the victim 

of the traffic collision was sent to the hospital. Big surgery 

was required for him. The expert doctor was occupied with 

other patients and did not come to the hospital 

immediately when the emergency was called. The victim 

sought monetary damages in court and filed a lawsuit. 

The issue of the case was if the doctor should be held 

responsible for failing to treat the victim. The court 

reached a verdict finding the doctor responsible for failing 

to timely treat the emergency patient after promising to 

do so. The court fined the accused Rs 1,25,000. It also 

stated that the facility upgrade its level of care. 

The petitioner in the case of Cassidy v. Ministry of Health 

sought medical attention for two very stiff fingers. When 

the doctor operated on him and he came out, it was clear 

that the problem had not been resolved; in fact, his other 

two fingers had become stiff as well. Because of that, he 

almost lost the use of his whole hand. This caused him to 

seek monetary damages through the legal system and 

launch a lawsuit. The issue of the case was whether or 

not res ipsa loquitor applies in this situation. 

The court ruled that the defendant's actions were so 

careless that it was irrelevant whether or not the plaintiff 

could show that the doctor acted negligently in carrying 

them out. Claiming that this was a textbook use of res 

ipsa loquitor, the court held the defendant responsible for 

the harm he caused due to his own carelessness. 

Rural Transport Service v. Bezlum Bibi is a case about an 

overcrowded bus whose conductor allegedly encouraged 

people to ride on the vehicle's roof. The bus took a sharp 

right turn to avoid colliding with a cart. A passenger 

named Tahir Seikh was injured when an overhanging tree 

limb crashed down on him as he was riding on the bus's 

roof. He had a bad fall, sustaining several injuries (to the 

head, chest, etc.), which ultimately led to his death. 

Bezlum Bibi, the decedent's mother, sued the bus 

company, and the court ruled that the bus driver and 

conductor were negligent and that the company should 

pay damages as a result. That part when passengers were 

being made to travel on the roof, a greater amount of care 

and caution on the part of the driver was called for, so 

that his leaving the metallic track by swerving on the right 

so close to a tree with overhanging branch for overtaking 

a cart while in speed is also a rash and negligent act," was 

observed in this case. 

The hospital administration was found responsible in the 

case of Mr. M. Ramesh Reddy v. State of Andhra Pradesh 

(Singh n.d.)  because of, among other things, the lack of 

cleanliness in the bathroom, which contributed to the 

death of an obstetrics patient who had fallen there. The 

hospital was found liable for compensation of one million 

rupees. Punitive Damages – In the event that the patient 

passes away as a result of the treatment, a criminal 

complaint may be initiated under Section 304A of the 
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Indian Penal Code for allegedly causing death by reckless 

or negligent act. Whoever causes the death of any person 

by reckless or careless act not amounting to culpable 

murder must be punished by imprisonment for up to two 

years, or by fine, or both, as provided for in Section 304A 

of the IPC. If a patient contracts an infectious disease 

while receiving treatment at a hospital, such as HIV, 

hepatitis B surface antigen (HBsAg), etc., and it can be 

shown that the patient contracted the disease as a result 

of the hospital's negligence, the hospital can be held liable 

for breach of a reasonable duty to care. 

This is exactly what happened to Asma, a victim of 

medical malpractice. A housewife named Asma was 

diagnosed with ovarian tumors on August 9, 1998, and 

was admitted to Dhaka Medical College Hospital the next 

day to have surgery. Asma's lone kidney was removed by 

her attending physician, professor Mrs. Mahmuda 

Khatun. Adhikar, a human rights organization, filed a 

Writ Petition with the High Court Division, arguing that 

the victims' article 32 constitutional right to life had been 

infringed. The court mandated that the government and 

the relevant authority take immediate action to ensure 

that she received the care she needed. Procedures were 

followed, and Asma's mother donated a kidney to her 

daughter. Unfortunately, she passed away some time 

after being treated.  

Although swift and successful action was taken in Asma's 

instance, Writ Petitions are not always possible for 

medical negligence. In cases where a death or permanent 

injury has occurred due to negligence, the aggrieved party 

must file a civil suit for complementation or criminal case 

for punishment of the concern doctor under the civil and 

criminal law enforced in Ban. The High Court Division can 

only direct the government or other concerned authority 

or individual to do something or refrain from doing 

something, to show causes why he has done a negligent 

act, or to make recommendations. 

In Thiagraj Soobramoney v. KwaZulu-Natal Health 

Minister case, although the appellant did not receive relief 

in this South African case, it is crucial to explore specific 

points of the verdict to analyze the Constitutional Court 

of South Africa's approach to more complex concerns of 

right to health and treatment. The court upheld the 

scrutiny of undergoing medical negligence related issues 

including other economic, social and cultural rights 

within the court’s jurisdiction to adjudicate.  

5. Findings and Recommendations 

One form of professional carelessness involves the 

medical field. Negligence on the part of experts in a field 

is qualitatively different from that of the average 

individual. Here, unlike in cases of general or professional 

negligence, the burden of proof for an act of negligence 

rests on the standard of care that should have been 

exercised. After conducting significant study on this 

subject, the author has come to a conclusion that 

includes some noteworthy results as well as 

recommendations for further consideration. 

5.1 Findings of the Paper: 

Bangladesh has no specific law relating to medical 

negligence. The provisions in several statutes are not 

properly codified, thus victims are confused about which 

court to go to, or under which Act to sue medical 

wrongdoers. 

➢ The law in Bangladesh regarding medical 

negligence is founded mostly on criminal 

procedure. The defendant is punished if he is 

proven guilty and the plaintiff has limited scope 

for compensation. For this reason, most of the 

time the plaintiff receives no monetary reward or 

advantage of any kind. 

➢ In the Constitution of Bangladesh, the economic, 

social and cultural rights including right to 

health care services has fallen under the 

fundamental principles not under the 

fundamental rights. Thus, the justiciability of 

medical negligence and health care issues has 

lost its importance, and the government cannot 

be held responsible directly for not providing 

proper medical services. 

➢ There is no separate judicial body to examine the 

violations of rights related to medical negligence 

or services. We have a huge backlog of cases in 

courts and that’s why the issues regarding 

medical negligence are taking a long time to 

resolve. For this reason, sometimes the 

defendants slip away from the procedure of the 

court. 

➢ A case of medical negligence is notoriously 

difficult to prove in court. Because of the inherent 

presumption of good faith in the doctor-patient 

relationship, proving the necessary mens-rea or 

mental element can be extremely challenging in 

legal proceedings. The plaintiff bears the burden 

of proof on the question of negligence, and if he 

fails to offer substantial evidence in court 

showing improper treatment on the side of the 

medical professional, the plaintiff will have no 

legal recourse. Therefore, it is extremely 

challenging to prove a case of carelessness 

without the proper paperwork and 

documentation. 

➢ Medical ethics and health care rights are 

unfamiliar to Bangladeshis. Again, only after a 

major incident does the government distributes 

medical ethics and professional negligence 

information in newspapers and on TV. 

Unfortunately, no awareness-building programs 

exist. 

➢ If we go through the cases of the newspapers, it 

can be seen that people are suffering daily due to 

medical negligence. Thus, it can be said that the 

health rights of the citizens are not being 

protected due to lack of legislation and proper 

knowledge regarding right to health. 
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5.2 Recommendations of the Paper: 

➢ A specific codified Act has to be enacted to define 

medical negligence and to deal with the issues of 

medical negligence separately with specific 

provisions. 

➢ To reduce the incidence of medical negligence 

lawsuits, legislation should be passed specifying 

the civil and criminal culpability of doctors and 

the scope of their practice's legal authority. 

Furthermore, the appropriate authority should 

take the required steps to reduce this wrong by 

raising public awareness of the issue. 

➢ The medical negligence laws should be upgraded 

in such a way that the defendant’s tortious 

liability gets introduced. Plaintiff’s grievances are 

to be satisfied both in terms of criminal and 

tortious liability. Thus, the wrong doers will feel 

discouraged from committing medical negligence 

again and the plaintiff will get the desired 

remedies. 

➢ To get remedy regarding the medical negligence 

under the Constitution of Bangladesh, we have to 

amend the provisions regarding medical services. 

The violation of rights relating to medical 

negligence should be made justiciable. The 

Constitutional provisions of Nepal, Malaysia and 

South Africa relating to medical services can be 

an ideal example for overhauling the current 

Constitutional provisions of Bangladesh to 

reduce medical negligence. A constitutional 

guarantee of the right to health may increase the 

burden on the state to provide this guarantee, 

and it may also encourage health care providers 

to take greater responsibility for their patients' 

well-being. 

➢ It can be proposed that medical negligence 

related cases are to be heard in separate health 

courts, which would be different from regular 

courts. In these courts, the government will 

employ highly qualified adjudicators, 

independent expert witnesses, and predictable 

damage awards. Healthcare conflicts will be 

settled by specially trained judges in health 

courts. They will issue judgements on the 

appropriate standards of care in writing. Both 

patients and doctors will benefit from these 

precedent setting decisions. 

➢ Awareness programs should be arranged to let 

people know about their health right. Seminars 

or Campaigns can be arranged to teach them the 

basic laws relating to health care to create 

awareness. A short course can be arranged for 

people who are well educated but still lack 

knowledge about healthcare laws. 

➢ As the burden of proof shifts to the plaintiff while 

proving the negligence of a medical professional. 

In that case a team of health experts in that field 

can be provided who will be neutral and will 

examine the case and after considering 

everything will give the proof whether in favor of 

the plaintiff or the defendant. The whole process 

has to be transparent. 

➢ As a result of Saifuddin Kamal case, a guideline 

was given for the patients of road accidents, but 

it can be said that it is not being followed based 

on the daily news of the occurrence due to 

medical negligence. So, it is important to take 

strict measures to ensure that all the guidelines 

are being implemented. 

➢ A person should get emergency medical care 

whether it be private or public hospital to save 

his/her life rather than transferring from hospital 

to hospital. 

6. Conclusion 

Medical Negligence has become a most talked about topic 

in this era. After reading a lot of literature on medical 

negligence and finding significant gaps, the author 

decided to write this paper, "A Critical Study of the Laws 

regarding Medical Negligence in Bangladesh." Medical 

negligence occurs when a healthcare provider (doctor, 

dentist, nurse, medical assistant, pharmacist, etc.) fails 

to provide adequate care for a patient. Medical 

malpractice victims can sue. One must understand 

medical negligence and the malpractice action process. 

This guide covers medical malpractice injuries. 

Bangladesh needs medical negligence laws. No legislation 

defines medical negligence. Judges and attorneys cannot 

apply the same interpretation rules to medical 

malpractice cases. Thus, medical malpractice must be 

defined and limited by legislation. Bangladesh can learn 

from the legal systems and case law of modern nations 

and put them into practice. Moving a case from a lower 

court to the Supreme Court's Appellate Division takes a 

torturously long amount of time. It will take between ten 

to fifteen years for the Supreme Court's Appellate Division 

to issue a final verdict. Since it is impractical and 

prohibitively expensive to bring medical negligence claims 

all the way to the Supreme Court's Appellate Division, no 

precedents exist in this field. When compared to doctors 

and hospitals, patients are poor and helpless. The 

majority of medical negligence cases result in a lump sum 

compensation paid by the doctor to the family of the 

victim. Weak legal systems are the root cause of all 

medical carelessness, as was discussed earlier. One issue 

might be remedied by a law against medical negligence, 

but that wouldn't address the root causes of the problem. 

The process of establishing laws in Bangladesh is 

extensive. For this reason, the government of Bangladesh 

can form a committee consisting of legal and medical 

experts to draft a comprehensive code and declare access 

to health care a basic human right. 
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